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Legislative framework

1 Whatis the relevant legislation and who enforces it?

The main legislation regulating public procurement includes:

- Emergency Government Ordinance No. 34/2006 (GEO No. 34/2006)
related to public procurement agreements and to works and services
concession agreements awarding, approved by Law No. 337/2006; and
Government Decision No. 925/2006 (GD No. 925/2006) approving
the application norms concerning the public procurement agreements
awarding rules regulated by the GEO No. 34/2006 related to public
procurement agreements and to works and services concession agree-
ments awarding.

The legislation is enforced by the contracting authorities, the National
Council for Solving Complaints and the courts of law.

2 Inwhichrespect does the relevant legislation supplement the
EU procurement directives or the GPA?

The relevant public procurement legislation supplements the EU procure-

ment directives mainly in what concerns remedy procedures.

3 Arethere proposals to change the legislation?

There are ongoing procedures for amending the existent public procure-
ment legislation in line with the new EU public procurement directives,
namely Directive 2014/24/EU of the European Parliament and of the
Council of 26 February 2014 on public procurement and repealing Directive
2004/18/EC; Directive 2014/25/EU of the European Parliament and of the
Council of 26 February 2014 on procurement by entities operating in the
water, energy, transport and postal services sectors and repealing Directive
2004/17/EC; Directive 2014/23/EU of the European Parliament and of
the Council of 26 February 2014 on the award of concession contracts. The
deadline for implementing the new legal framework is April 2016.

4 Isthere any sector-specific procurement legislation
supplementing the general regime?

The procurement of military equipment is regulated by specific legislation,

namely Government Emergency Ordinance No. 114/2011 on the award of

public procurement contracts in the field of defence and security.

Applicability of procurement law

5 Which, or what kinds of| entities have been ruled not to
constitute contracting authorities?

A contracting authority is any entity subject to GEO No. 34/2006, including
all state entities (public authorities and public institutions), but also private
entities in certain circumstances expressly provided by law.

Consequently, although the general rule is that private entities,
including former privatised state utility providers, are exempt from apply-
ing the public procurement rules, when deploying certain activities (eg,
activities that fall within the utilities sector as per Directive 2004/17/EC)
or certain contracts (eg, contracts subsidised by public funds by more than
50 per cent), even a private entity may be compelled to follow public pro-
curement rules.
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6 For which, or what kinds of] entities is the status as a
contracting authority in dispute?

There are no general disputes related to an entity’s status as a contracting
authority. Individual disputes may arise, on a case-by-case basis, for pri-
vate entities.

7 Arethere specific domestic rules relating to the calculation of
the threshold value of contracts?

All contracts concluded by a contracting authority must observe the specific
public procurement rules.

The public procurement legislation allows a direct purchase in the case
of supply and service contracts under €30,000 (excluding VAT) and works
contracts under €100,000 (excluding VAT). The general rules for calcu-
lation of the value of public procurement contracts are applied to these
contracts as well.

A contracting authority may not divide its acquisitions such as to favour
direct awards and avoid open public procurement procedures.

8 Does the extension of an existing contract require a new
procurement procedure?

In principle, any essential amendment to an existing contract requires a
new procurement procedure.

The law allows for the extension of the scope and value of an existing
contract with additional services or works in exceptional circumstances
expressly provided, by negotiation without the prior publication of an
award notice.

In what concerns the extension of the duration of an existing contract,
such amendment might be exceptionally accepted only if it would not be
essential to the initial award conditions. There are no specific legal provi-
sions in this respect. A review of the observance of the principles for the
award of the public procurement contract must be performed for each par-
ticular case.

9 Does the amendment of an existing contract require a new
procurement procedure?

In principle, any essential amendment to an existing contract requires a
new procurement procedure.

Until March 2016, the law did not provide for legal criteria for
determining the ‘essential character’ of an amendment. Starting on
2 March 2016, the National Agency for Public Procurement issued an
instruction (Instruction No. 1/2016), setting forth the criteria for assessing
the essential character of the amendments to public contracts.

According to Instruction No. 1/2016, a change resulted exclusively
from the application of contractual clauses does not represent an ‘essential
change’ if the following conditions are met:

the contractual clauses allowing for a change of contract have been

provided in the award documentation, also mentioning the limits and

nature of possible amendments or additions, as well as the terms in
which the parties may agree such amendments or additions; and
+  in order for such amendments or additions not to be considered as an
essential amendment to the initial contract, they:
must be clearly anticipated in the contract as ‘amendment clauses’,
must be made known to all potential bidders and must indicate an
objective method for determining the final price of the contract,
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such as to avoid any discretionary amendment throughout the
duration of the contract that would infringe the initial free compe-
tition; and

must result in the ‘mechanical’ enforcement of the ‘amendment
clauses’ from the initial contract, excluding any other amend-
ments to the initial contract. Such enforcement of the amendment
clauses is considered as ‘mechanical’ if it does not imply that any
decision be made by a contracting party (or persons acting on
behalf of a contracting party, such as the project designer or the
engineer within a FIDIC contract) regarding the opportunity of
the amendment.

An amendment to the initial contract shall be considered as essential
when neither of the above-mentioned criteria is met and at least one of the
following conditions is met:

+  the amendment introduces conditions that, had they been part of the
initial award procedure, would have allowed for the selection of other
candidates than those initially selected or would have allowed for the
award to be made to another entity;
the amendment changes the economical equilibrium of the contract in
the favour of the private party; or

+ the amendment considerably extends the scope of the contract to
goods, services or works in a manner initially not provided for.

10 May an existing contract be transferred to another supplier or
provider without a new procurement procedure?

The transfer of an existing contract is prohibited by GEO No. 34/2006.
However, the option for such third party taking over the contract has
been taken into consideration in the case when:
the winning tenderer has entered a tender upheld by a third sustaining
party (an entity vouching for the experience or economic status of the
tenderer, or both); and
the tenderer was not able to perform its obligations under the contract.

11 Inwhich circumstances do privatisations require a
procurement procedure?

The privatisation procedures do not fall under the public procurement legis-
lation. The privatisation procedures are subject to special regulations (Law
137/2002 on certain measures for the acceleration of the privatisation pro-
cess) distinct from the public procurement framework and do not require a
procurement procedure to be followed.

12 Inwhich circumstances does the setting up of a public-private
partnership (PPP) require a procurement procedure?

The public-private partnership is subject to special regulations (Law
178/2010 on public-private partnerships) distinct from the public procure-
ment framework and do not require a public procurement procedure. Law
178/2010 on public-private partnerships, however, sets forth special award
procedures of the public partnership contract, which resemble in character
and scope of the public procurement procedures.

13 What are the rules and requirements for the award of works or
services concessions?

The works or services concessions agreements are subject to GEO No.
34/2006 and are awarded under the same principles as the public procure-
ment contract.
In brief, the initiation of a concession procedure requires:
an analysis on the feasibility of the concession;
+ theinitiation of a public awarding procedure; and
the award of a concession contract having, by law, the same character-
istics as a public procurement contract.

14 To which forms of cooperation between public bodies and
undertakings does public procurement law not apply and
what are the respective requirements?

The law does not provide for restrictions for the association or cooperation
of public entities. However, the general legal rule provides that a public-
public partnership shall be implemented according to the public procure-
ment rules.

Nevertheless, the public procurement rules shall not apply for the
award of a service contract by a contracting authority to another contract-
ing authority or association of contracting authorities (including the case

www.gettingthedealthrough.com

when a private entity is a contracting authority) when such authorities have
an exclusive right to perform the services, granted by law, to the extent such
rights are compatible with the provisions of the EC Treaty.

Consequently, the public procurement rules apply in the case of
public-public partnerships with the exception of service contracts awarded
to a contracting authority benefiting from an exclusive right granted by law,
to the extent such rights are compatible with the provisions of the EC Treaty.

The procurement procedures

15 Does the relevant legislation specifically state or restate
the fundamental principles for tender procedures: equal
treatment, transparency, competition?

GEO No. 34/2006 expressly states the following principles for the award
of a public procurement contract: non-discrimination, equal treatment,
mutual recognition, transparency, proportionality, efficient use of funds
and undertaking of liability.

16 Does the relevant legislation or the case law require the
contracting authority to be independent and impartial?

As per the fundamental principles stated above (especially non-
discrimination, equal treatment and proportionality), a contracting author-
ity must be independent and impartial. This obligation is also supported by
the special legislation governing the statute of the public functions and the
management of public finances.

A breach of independence or impartiality by the public clerks in charge
of the procurement procedure may lead to administrative or even criminal
sanctions, as per Law 78/2000 on the prevention, discovery and sanction of
corruption acts, as well as the Criminal Code.

17 How are conflicts of interest dealt with?

GEO No. 34/2006 specifically provides for the obligation of a contracting
authority to check any potential conflict of interest that may arise for each
award procedure initiated.

To this end, the names of the public officials involved in a public pro-
curement are published within the award participation notice. The tender-
ers must declare that they are not in a commercial relationship with any of
the public officials involved or with their close relatives.

The members of the evaluation commission named for each public pro-
curement procedure must also check for any potential conflict of interests.
To this end, they must submit a statement of conflict of interest compliance.

Any untrue statement constitutes a criminal offence and may lead to
criminal sanctions, as per Law 78/2000 on the prevention, discovery and
sanction of corruption acts, as well as the Criminal Code.

18 How is the involvement of a bidder in the preparation of a
tender procedure dealt with?

A person involved in the drafting of the award documentation is allowed
to participate in the public procurement procedure if its participation does
not distort the free competition. In such case, the contracting authority usu-
ally makes public the identity of the persons involved in the drafting of the
award documentation.

19 Whatis the prevailing type of procurement procedure used by
contracting authorities?

GEO No. 34/2006 regulates the following types of public procurement:
- the open tender;
- therestricted tender;
the competitive dialogue;
the request for offers;
+  the negotiated procedure; and
the solution contest.

The most commonly used public procurement procedures are the open ten-
der and the restricted tender as they do not require the fulfilment of special
terms or conditions for their implementation.

For the other types of procurement procedure, the contracting author-
ity must observe the requirements of the law for choosing such procedure
(eg, a competitive dialogue is used only in the case of complex contracts
where the tender specification may not be fully and clearly set forth by the
contracting authority; the negotiated procedures may be followed in very
strict cases where other procedure could not be followed).
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20 Canrelated bidders submit separate bids in one procurement
procedure? If yes, what requirements must be fulfilled?

Related bidders may submit separate bids in the same procurement
procedure only if such participation does not restrict free competition. To
this end, the bidders must include in their offers a list of all related bidders.

21 Are there special rules or requirements determining the
conduct of a negotiated procedure?

According to the Romanian public procurement framework, the negotiated
procedure may be either with the prior publication of an award participa-
tion notice or without the publication of a prior award participation notice.
Both types of procedures are considered exceptional and may be fol-
lowed only in specific cases and with the fulfilment of specific conditions.
Contracting authorities may award public contracts by negotiated
procedure, after prior publication of an award participation notice, in the
following cases:
in the event of non-compliant tenders or the submission of tenders
that are unacceptable under national provisions, in response to an
open or restricted procedure or a competitive dialogue. In such a case,
the negotiated procedure may be launched only after the initial proce-
dure has been cancelled and as long as the original terms of the con-
tract are not substantially altered;
in exceptional cases, when the nature of the works, supplies, or ser-
vices or the risks attaching thereto do not permit prior overall pricing;
in the case of services, financial services and intellectual services such
as services involving the design of works, insofar as the nature of the
services to be provided is such that contract specifications cannot be
established with sufficient precision to permit the award of the con-
tract by selection of the best tender according to the rules governing
open or restricted procedures; and
in respect of public works contracts, for works that are performed
solely for purposes of research, testing or development and not with
the aim of ensuring profitability or recovering research and develop-
ment costs.

Contracting authorities may award public contracts by a negotiated proce-
dure without prior publication of an award participation notice in the fol-
lowing cases:

- when, for technical or artistic reasons, or for reasons connected with
the protection of exclusive rights, the contract may be awarded only to
a particular economic operator;

- insofar as is strictly necessary when, for reasons of extreme urgency
brought about by events unforeseeable by the contracting authorities
in question, the time limit for the open, restricted or negotiated pro-
cedures with publication of an award participation notice cannot be
complied with. The circumstances invoked to justify extreme urgency
must not in any event be attributable to the contracting authority;

+ when the products involved are manufactured purely for the purpose
of research, experimentation, study or development;
for additional deliveries by the original supplier that are intended
either as a partial replacement of normal supplies or installations or
as the extension of existing supplies or installations where a change
of supplier would oblige the contracting authority to acquire products
having different technical characteristics that would result in incom-
patibility or disproportionate technical difficulties in operation and
maintenance; the length of such contracts as well as that of recurrent
contracts may not, as a general rule, exceed three years;
for supplies quoted and purchased on a commodity market;
for the purchase of supplies on particularly advantageous terms, from
either a supplier that is winding up its business activities, or the receiv-
ers or liquidators of a bankruptcy, an arrangement with creditors, or a
similar procedure under national laws or regulations;

« for public service contracts, when the contract concerned follows a
design contest and must, under the applicable rules, be awarded to the
successful candidate or to one of the successful candidates;

- for additional works or services not included in the project initially
considered or in the original contract but which have, further to
unforeseen circumstances, become necessary for the performance of
the works or services described therein, on condition that the award
is made to the economic operator performing such works or ser-
vices when:
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such additional works or services cannot be technically or eco-

nomically separated from the original contract without major

inconvenience to the contracting authorities; or

such works or services, although separable from the performance

of the original contract, are strictly necessary for its completion.
However, the aggregate value of contracts awarded for additional
works or services may not exceed 20 per cent of the amount of the
original contract; and
for new works or services consisting in the repetition of similar works
or services entrusted to the economic operator to whom the same con-
tracting authorities awarded an original contract, provided that such
works or services are in conformity with a basic project for which the
original contract was awarded according to the open or restricted pro-
cedure. The possibility to use this procedure as well as the total esti-
mated cost of subsequent works or services shall be provided for in
the award documentation and must be taken into consideration by the
contracting authorities when estimating the value of the public pro-
curement contract. This procedure may be used only during the three
years following the conclusion of the original contract.

22 When and how may the competitive dialogue be used? Is it
used in practice in your jurisdiction?

The competitive dialogue procedure may be used by a contracting author-

ity only when the following conditions are cumulatively met:

- the contract to be awarded is considered to be extremely complex. A
contract is considered to be extremely complex when the contracting
authority is not objectively able to define the technical specifications
necessary to meet its needs or determine the financial or legal set-up
for the project, or both; and
the open or restricted tender procedures would not allow for the con-
tract to be awarded.

This procedure is not extensively used in practice.

23 What are the requirements for the conclusion of a framework
agreement?

A framework agreement may be awarded to one or several suppliers for
a period that, as a rule, shall not be longer than four years. In exceptional
cases, justified by the complex nature of the contract, the framework
agreement may be awarded for a period of more than four years.

The framework agreement does not constitute a firm obligation to buy
the services, products or works. Throughout the duration of the framework
agreement, the contracting authority shall send purchase requests and
shall award subsequent contracts having the same object or nature as the
framework agreement.

The contracting authority may not conclude, throughout the dura-
tion of the framework agreement, contracts having the same object as the
framework agreement with any other economic operator than the one or
ones to whom the framework agreement has been awarded.

24 May a framework agreement with several suppliers be
concluded? If yes, does the award of a contract under the
framework agreement require an additional competitive
procedure?

A framework agreement may be concluded with several suppliers, usually

by open or restricted tender.

When a framework agreement is concluded with several suppliers, the
subsequent contracts shall be awarded:

«usually by reinitiating the competition between the economic opera-
tors to whom the framework agreement had been awarded; and
without reinitiating the competition between the economic operators
towhom the framework agreement had been awarded. This procedure
may be followed only when all the terms and conditions governing the
subsequent contracts have already been established in the frame-
work agreement.

In practice, when a framework agreement is concluded with several suppli-

ers, the subsequent contracts are awarded by reinitiating the competition
between these economic operators.
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25 Under which conditions may the members of a bidding
consortium be changed in the course of a procurement
procedure?

Changing the members of a bidding consortium in the course of a bidding
procedure is, in principle, considered a change in the offer and sanctioned
by rejecting the offer.

32 What are the award criteria provided for in the relevant
legislation?
The award criteria may be either the lowest price or the most advanta-
geous offer.
The law does not provide criteria or guidelines for a contracting
authority in choosing a certain award criteria.

26 Areunduly burdensome or risky requirements in tender
specifications prohibited?

There are no specific legal provisions prohibiting burdensome or risky
requirements related to risks imposed on the bidder on a tender documen-
tation. However, the principle of proportionality imposes that a contracting
authority would have to draft the award documentation such as to require
only what meets its objective necessities.

Thus, any interested tenderer may appeal such award documentation
should it consider that certain requirements impose unnecessary risks.

27 What are the legal limitations on the discretion of contracting
authorities in assessing the qualifications of tenderers?

The members of a tender evaluation commission must submit a statement
of impartiality and confidentiality before the beginning of the evaluation
procedure. By such statement, the evaluation commission members must
state their lack of conflict of interests and must undertake an obligation of
confidentiality regarding the content of the offers submitted and all other
information submitted by the tenderers as well as regarding the evaluation
procedure and the works of the evaluation commission.

The contracting authority must evaluate the offers exclusively on the
terms and conditions stated in the award documentation. The evaluation
commission is allowed to request additional clarification and documents
related to a certain offer, provided that the acceptance of such additional
clarification and documents does not constitute an amendment of the ini-
tial offer entered by the bidder and does not favour in any way the position
of such a bidder.

28 Are there specific mechanisms to further the participation
of small and medium-sized enterprises in the procurement
procedure? Are there any rules on the division of a contract
into lots? Are there rules or is there case law limiting the
number of lots single bidders can be awarded?

Small and medium enterprises are encouraged to participate in procure-
ment procedures, by enjoying a 50 per cent reduction on qualification cri-
teria related to turnover, participation bond and performance bond (Law
No. 146/2004).

The contracting authority may divide a contract into lots where such
action is possible, without limitation to the number of lots. A bidder may
participate in any or all lots of the bid, and the evaluation of each offer is
independent for each lot.

33 What constitutes an ‘abnormally low’ bid?

An offer is considered to be ‘abnormally low’ if it is lower than 80 per cent
of the estimated value of the contract.

34 Whatis the required process for dealing with abnormally
low bids?

The contracting authority must request the bidder that has submitted an

‘abnormally low’ bid to justify the price entered into the bid.

The contracting authority must take into consideration the clarifica-
tion provided by the bidder, especially those elements regarding:

- the economic basis for the formation of the bid price related to the exe-
cution methods used, the production process or the services deployed;
the technical solutions or advantageous conditions available to the
bidder for the implementation of the contract, or both;
the originality of the offer in complying with the bid specifications;
the observance of the rules and regulations applicable to labour pro-
tection and the work conditions for the implementation of the con-
tract; and
the case when the bidder benefits from state aid.

If the clarifications provided by the bidder are not conclusive, the contract-
ing authority may reject the offer.

35 How can abidder that would have to be excluded from a
tender procedure because of past irregularities regain the
status of a suitable and reliable bidder? Is the concept of ‘self-
cleaning’ an established and recognised way of regaining
suitability and reliability?

The concept of ‘self-cleaning’ is not regulated under the current law
framework. However, the exclusion from public procurement procedures
because of criminal offences or other irregularities is limited in time (eg,
for five years for a bidder convicted by final decision of a court of law for
a criminal offence regarding participation in criminal organisations, cor-
ruption, fraud or money laundry; three years for a bidder convicted by final
decision of a court of law for a criminal offence regarding misconduct in
connection with its professional conduct or for a professional fault; two
years for irregularities in implementing public contracts, if such irregulari-
ties are attributable to the bidder’s fault and have caused grave prejudice to
a contracting authority); once the exclusion period has passed, the bidder
is able to participate in public tenders.

29 What are the requirements for the admissibility of alternative
bids?

An alternative bid may be entered only when this option has been expressly
provided in the award documentation. A contracting authority may enter
the option of alternative bid into the award documentation when the award
criteria set for the procedure is the most advantageous offer.

30 Must a contracting authority take alternative bids into
account?

A contracting authority must take alternative bids into account only when
the option for submitting an alternative offer has been entered into the
award documentation.

31 What are the consequences if bidders change the tender
specifications or submit their own standard terms of business?

A bidder may not change the tender specification (except for the case of
superior offers that meet the tender specifications and the case where alter-
native bids are accepted).

Abidder may include in its offer its own standard terms of business, but
the contracting authority is not compelled to accept such terms. When the
contracting authority finds the business terms included in a certain offer to
be disadvantageous, it shall require the bidder to renounce such terms. In
the case the bidder maintains these terms, its ofter shall be rejected.

www.gettingthedealthrough.com

Review proceedings and judicial proceedings

36 Which authorities may rule on review applications? Is it
possible to appeal against review decisions and, if so, how?

Any decision of a contracting authority may be reviewed either directly
before the courts of law, either by a specialised administrative body dedi-
cated to solving complaints regarding public procurement procedures or
the National Council for Solving Complaints (NCSC).

In practice, all complaints are entered before the NCSC. The NCSC-
issued decisions are compulsory for the contracting authority. Such deci-
sions may be challenged before the competent court of appeal, which shall
settle the complaint by final judgement.

37 Howlong does an administrative review proceeding or
judicial proceeding for review take?

The administrative stage of the review procedure - namely the procedures
before the NCSC - should be finalised within 20 days from receiving the
complaint. This term is not always observed, especially in cases with com-
plex procedures and numerous parties. However, a reasonable estimation
could be that the NCSC usually solves a complaint within 30 days of receiv-
ing a complaint.
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Update and trends

The entire public procurement legal framework is under significant
revision, in line with the new EU public procurement Directives, namely
Directive 2014/24/EU, Directive 2014,/25/EU and Directive
2014/23/EU.

Another novelty is the recent regulation of the criteria for determin-
ing the essential or non-essential character of amendments to the public
procurement contract during its implementation. Until March 2016, the
law did not provide for any legal criteria for determining the ‘essential
character’ of an amendment, and, thus, any amendment had to be eval-
uated only in the light of the principles for awarding a public contract.
Starting on 2 March 2016, the National Agency for Public Procurement
issued an instruction (Instruction No. 1/2016), setting forth criteria for
assessing the character of amendments to public contracts.

According to Instruction No. 1/2016, a change resulting exclusively
from the application of contractual clauses does not represent an ‘essen-
tial change’ if the following conditions are met:

the contractual clauses allowing for a change of contract have

been provided in the award documentation, also mentioning the

limits and nature of possible amendments or additions, as well

as the terms in which the parties may agree such amendments

or additions;

in order for such amendments or additions not to be considered as

an essential amendment to the initial contract, they must:

be clearly anticipated in the contract as ‘amendment clauses’,
be made known to all potential bidders and indicate an

objective method for determining the final price of the
contract, such as to avoid any discretionary amendment
throughout the duration of the contract that would infringe the
initial free competition;

result in the ‘mechanical’ enforcement of the ‘amendment
clauses’ from the initial contract, excluding any other
amendments to the initial contract. Such enforcement of the
amendment clauses is considered ‘mechanical’ if it does not
imply that any decision be made by a contracting party (or
persons acting on behalf of a contracting party, such as the
project designer or the engineer within a FIDIC contract)
regarding the opportunity of the amendment.

An amendment to the initial contract shall be considered as essential
when neither of the above-mentioned criteria is met and at least one of
the following conditions is met:
the amendment introduces conditions that, had they been part of
the initial award procedure, would have allowed for the selection of
other candidates than those initially selected or would have allowed
for the award to be made to another entity;
the amendment changes the economic equilibrium of the contract
in the favour of the private party;
the amendment considerably extends the scope of the contract to
goods, services or works initially not provided for.

38 What are the admissibility requirements?

A complaint may be entered by any ‘injured person’ that has suffered a
breach or offence to its legitimate interests by an act or omission to act by
a contracting authority.
According to the law, an ‘injured person’ is a person that:
has or had a legitimate interest regarding the procurement proce-
dure; and
has suffered, is suffering or might suffer a prejudice as a result of an act
issued by a contracting authority or as a result of failure to issue an act,
within the legal term applicable, by a contracting authority.

In practice, the NCSC, as well as the courts of law, have recognised the
right of any person to file a complaint regarding the acts issued within an
ongoing procurement procedure and related to the award documentation.
In what concerns the acts issued by the contracting authority related to the
evaluation of offers, injured persons are usually other bidders.

39 What are the deadlines for a review application and an
appeal?

The deadlines for filing a complaint are:

10 days from the day the act deemed illegal has occurred or the omis-
sion to issue an act reached the legal deadline, in the case of: classic
public procurement supply or services contracts with an estimated
value higher than €130,000; utilities public procurement supply or
services contracts with an estimated value higher than €400,000;
classic public procurement works contracts; and as well as in the case
of utilities public procurement works contracts with an estimated
value higher than €5 million;
five days from the day the act deemed illegal has occurred or the omis-
sion to issue an act reached the legal deadline, in case of the public
procurement contracts (classic and utilities) with an estimated value
lower than the ones mentioned above.

When the challenge is directed towards the award documentation, the
deadline is calculated from the date the award documentation has been
made public.

The same deadlines apply for further challenge of the NCSC decisions.

40 Does an application for review have an automatic suspensive
effect blocking the continuation of the procurement
procedure or the conclusion of the contract?

The application for review does not automatically suspend the continua-
tion of the procedure, except for the review requests concerning the result
of the procedure.
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In what concerns the complaints (review application) regarding the
award documentation or other intermediary decisions of the contracting
authority, such complaints do not automatically suspend the course of the
procedure. The plaintiff may request the suspension of the procedure and
this request shall be solved by separate decision.

In what concerns the complaints regarding the result of the procedure,
the law provides that the contract may not be signed by the contracting
authority, under penalty of absolute nullity, before the NCSC has passed
a decision on any potential complaint. Thus, a contracting authority must
wait at least six or 11 days (this term represents the appeal term - which,
depending on the value of the contract, may be five or 10 days - plus one
day) after the result of the procedure has been communicated to all bid-
ders before signing the contract. Only after this period has passed and no
appeal has been entered may the contract be signed. If an appeal is entered
in this period, the contract may be signed only after the NCSC has passed
adecision.

A further challenge of the NCSC decision on the result of the contract
does not suspend the procedure.

41 Must unsuccessful bidders be notified before the contract
with the successful bidder is concluded and, if so, when?

All bidders must be informed of the result of the procedure, immedi-
ately after the result is established and before the contract is concluded.
As stated in question 41, a contracting authority must wait at least six or
11 days (this term represents the appeal term - which, depending on the
value of the contract, may be five or 10 days - plus one day) after the result
of the procedure has been communicated to all bidders before signing
the contract.

42 Isaccess tothe procurement file granted to an applicant?

The procurement file is considered by the law as a public document and
may be consulted by any interested person, including other applicants, in
the terms and conditions set for the access to public interest documents.

Access may be restricted to confidential information or other informa-
tion protected by law.

43 Isit customary for disadvantaged bidders to file review
applications?

It is a common practice for rejected bidders to file complaints.
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44 May a concluded contract be cancelled or terminated
following a review application of an unsuccessful bidder if
the procurement procedure that led to its conclusion violated
procurement law?

As stated in question 40, the law provides that the contract may not be
signed by the contracting authority, under penalty of absolute nullity,
before the NCSC has passed a decision on any potential complaint regard-
ing the result of the procedure.

Thus, a contracting authority must wait at least six or 11 days (this term
represents the appeal term - which, depending on the value of the contract,
may be five or 10 days - plus one day) after the result of the procedure has
been communicated to all bidders before signing the contract. Only after
this period has passed and no appeal has been entered, may the contract
be signed. If an appeal is entered in this period, the contract may be signed
only after the NCSC has passed a decision.

Consequently, a disadvantaged bidder’s complaint should be solved,
in the administrative stage by the NCSC, before the contract is concluded,
and, therefore, no cancellation would be needed.

If, however, a disadvantaged bidder decides to challenge further the
decision issued by NCSC, the legal suspension of the closure of the con-
tracts will no longer operate, so the plaintiff should expressly request the
suspension of the procedure, otherwise the closure of the contract might
take place. In such a case, the case law is not consistent in ascertaining
the right to cancel the public procurement contract concluded, namely,
there are courts of law that have admitted the cancellation requests of con-
tracts and others have ruled that the plaintiff is only entitled to damages,
as the cases in which a public procurement contract may be cancelled are
expressly and limitedly provided by the law.

45 Islegal protection available to parties interested in the
contract in case of an award without any procurement
procedure?

Even in the cases where a public procedure for the award of the contract
is not followed, the contracting authority must publish an award notice
regarding the closure of the contract. Any interested person may appeal
this award notice.

46 If aviolation of procurement law is established in an
administrative or judicial review proceeding, can
disadvantaged bidders claim damages? If yes, please specify
the requirements for such claims.

The disadvantaged bidders may, after obtaining the cancellation of the ille-
gal act issued by the contracting authority or any other remedies, request
damages for the prejudices incurred as a result of the said act or the omis-
sion to issue an act by the contracting authority.

In order to obtain damages for repairing the prejudice incurred as
expenses for drawing up the offer and participating in the procedure, the
injured person must prove that the legal provisions have been contravened
and that it would have had a real chance to win the contract had the proven
breach of law not occurred.
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